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1. C o n t r a c t  h i s t o r y  of predecessor company 
q u a l i f i e s  s u c c e s s o r  company for  w a i v e r  o f  
f i rs t  a r t i c l e  t e s t i n g .  

2 .  B i d d e r  is a small  b u s i n e s s  for  p r i o r i t y  u n d e r  
l a b o r  s u r p l u s  area set-aside where  SBA 
c e r t i f i e s  t h a t  b i d d e r  is a small  b u s i n e s s .  

Keco I n d u s t r i e s ,  I n c .  (Keco), p r o t e s t s  award  to  
E n g i n e e r e d  A i r  S y s t e m s ,  I n c .  ( E A S ) ,  of a c o n t r a c t  u n d e r  
i n v i t a t i o n  f o r  b i d s  ( I F B )  No. 41608-82-B-0260 i s s u e d  by t h e  
San  A n t o n i o  A i r  L o g i s t i c s  C e n t e r ,  K e l l y  A i r  Force Base, f o r  
a i r  c o n d i t i o n e r s .  

Keco c o n t e n d s  t h a t  t h e  b i d s  of EAS, T i e r n a y  
M m u f a c t u r i n g  Company ( T i e r n a y )  and  MGR M a n u f a c t u r i n g  
Company (MGZ), t h e  f i r s t ,  s e c o n d  and  t h i r d  l o w  b i d d e r s ,  
r e s p e c t i v e i y ,  a re  n o n r e s p o n s i v e  . 

W e  d e n y  t h e  p r o t e s t .  

The I F 8  p r o v i d e d  f o r  f i r s t  a r t i c l e  a p p r o v a l  and  f o r  a n  
a l t e r n a t i v e  bid. Bid "A" i n c l u d e s  f i r s t  a r t i c l e  r e q u i r e -  
m e n t s  w h i l e  b i d  'B" i s  b a s e d  o n  w a i v e r  o f  f i r s t  a r t i c l e  
r e q u i r e m e n t s .  F g r t h e r ,  t h e  I F B  p r o v i d e s  t h a t  f i r s t  a r t i c l e  
r e q u i r e m e n t s  may be wa ived  for  o f f e r o r s  

"(1) * * * who h a v e  p r e v i o u s l y  f u r n i s h e d  
p r o d u c t i o n  q u a n t i t i e s  of che sane a r t i c l e  t o  
t h e  prime c o n t r a c t o r  far  d e l i v e r y  t o  t h e  A i r  
F o r c e ;  or ( 2 j  * * * c u r r e n t l y  i n  p r o d u c t i o n  o f  
t h e  same a r t i c l e  o n  a n  A i r  Force c o n t r a c t  who 
h a v e  r e c e i v e d  f i r s t  a r t i c l e  a p p r o v a l  * * *; or 
( 3 )  * * * who h a v e  p r e v i o c s l y  f u r n i s h e d  
p r o d u c t i o n  q u a n t i t i e s  of t h c  same a r t i c l e  to  
t h e  A i r  F o r c e  * * *'I 

i f ,  i n  t h e  o p i n i o n  o f  t h e  A i r  Force, t h e  a r t i c l e s  h a v e  
performed s a t i s f a c t o r i l y  i n  s e r v i c e .  A l s o ,  t h e  I F B  p r o v i d e s  
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t h a t  o f f e r o r s  a re  " r e q u e s t e d  t o  i n d i c a t e ,  i n  t h e  space 
p r o v i d e d  b e l o w , "  which  of t h e  c o n d i t i o n s ,  ( l ) ,  ( 2 )  or ( 3 ) ,  
appl ies  and  t h e  c o n t r a c t  u n d e r  wh ich  t h e  a r t i c l e  was 
f u r n i s h e d .  

EAS s u b m i t t e d  b i d  "B" o h l y  a n d  c i t e d  c o n d i t i o n  ( 3 )  
u n d e r  c o n t r a c t  N o .  F41608-82-C-0150, d a t e d  November 5 ,  1 9 8 1 ,  
i n  s u p p o r t  of w a i v e r  o f  t h e  f i r s t  a r t i c l e  r e q u i r e m e n t s .  I n  
f u r t h e r  e x p l a n a t i o n ,  EAS s t a t ed  i n  i t s  b i d  t h a t  t h e  c o n t r a c t  
c i t e d  was o r i g i n a l l y  awarded  t o  t h e  D e f e n s e  S y s t e m s  D i v i s i o n  
of t h e  Amer ican  A i r  F i l t e r  Company, formerly a d i v i s i o n  o f  
A l l i s  C h a l m e r s  C o r p o r a t i o n  ( A l l i s  C h a l m e r s ) .  EAS p u r c h a s e d  
t h e  assets  and  f a c i l i t i e s  o f  t h e  A l l i s  C h a l m e r s '  d i v i s i o n  
a n d  r e t a i n s  t h e  p e r s o n n e l  i n v o l v e d  i n  s u p p l y i n g  t h e  
so l i c i t ed  a i r  c o n d i t i o n e r s  and  i s  c u r r e n t l y  p r o d u c i n g  t h e  
same a i r  c o n d i t i o n e r s  u n d e r  t h e  c i t e d  c o n t r a c t .  

Keco a l l e g e s  t h a t  EAS d o e s  n o t  q u a l i f y  f o r  w a i v e r  of 
f irst  a r t i c l e  r e q u i r e m e n t s  on t h e  c o n t r a c t  c i t e d  b e c a u s e  a n y  
p e r f o r m a n c e  u n d e r  t h a t  c o n t r a c t  is too recent t o  permi t  
p e r f o r m a n c e  e v a l u a t i o n .  F u r t h e r m o r e ,  Keco a l l e g e s  t h a t  e v e n  
i f . E A S  c a n  q u a l i f y  on  t h e  b a s i s  o f  p e r f o r m a n c e  u n d e r  t h e  
c i t e d  c o n t r a c t ,  q u a l i f i c a t i o n  is l o s t  b e c a u s e  EAS h a s  
announced  t h e  i n t e n t i o n  to  move t h e  l o c a t i o n  of p r o d u c t i o n .  
Keco a l s o  c o n t e n d s  t h a t  t h e  A i r  Force based t h e  w a i v e r  o n  
c o n d i t i o n  ( 2 )  and  t h r e e  c o n t r a c t s  n o t  r e f e r e n c e d  by t h e  
b i d d e r  a n d ,  i n  f a c t ,  awarded t o  c o m p a n i e s  o t h e r  t h a n  EAS. 

I n  r e s p o n s e ,  t h e  A i r  Force s t a t e s  t h a t  EAS is  c u r r e n t l y  
p r o d u c i n g  t h e  s o l i c i t e d  i t e m  u n d e r  t h e  c o n t r a c t  c i t e d  by 
EAS, b u t  t h a t  w a i v e r  w a s  b a s e d  on  p r o d u c t i o n  q u a n t i t i e s  
s u p p l i - e d  by EAS t o  t h e  A i r  Force on  t h r e e  o t h e r  c o n t r a c t s :  
F41608-79-C-0055, F e b r u a r y  23 ,  1979 ;  F33657-72-C-0805, 
A p r i l  1 2 ,  1972;  and  DLA400-78-C-0947, December 30 ,  1977.  
The A i r  F o r c e  a l s o  s t a t e s  t h a t  t h e  same g r o u n d s  of p r o t e s t  
were r a i s e d  by Keco and  d e n i e d  by o u r  O f f i c e  i n  Keco 
I n d u s t r i e s ,  I n c . ,  - B-207114, Augus t  2 3 ,  1 9 8 2 ,  82-2 CPD 1 6 5 .  

I n  t h e  c i t e d  case,  Keco q u e s t i o n e d ,  -- i r . t e r  __I a l i a ,  w h e t h e r  
EAS c o u l d  q u a l i f y  f o r  a w a i v e r  of f i r s t  a r t i c l e  r e q u i r e m e n t s  
on the b a s i s  of p e r f o r m a n c e  by  t h e  p r e d e c e s s o r  o f  EAS.  We 
h e l d  t h a t  t h e  c o n t r a c t  h i s t o r y  of a predecessor company d o e s  
q u a l i f y  a s u c c e s s o r  company f o r  w a i v e r  of f i r s t  a r t i c l e  
t e s t i n g  when t h e  f a c i l i t i e s  and  a s s e t s  of t h e  t w o  compan ies  
are s i m i l a r  o r  i d e n t i c a l  a n d ,  t h e r e f o r e ,  t h e  A i r  Force d i d  
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n o t  a b u s e  its d i s c r e t i o n  i n  g r a n t i n g  a w a i v e r  o f  f i r s t  
a r t i c l e  r e q u i r e m e n t s .  T h a t  d e c i s i o n  a l so  i n v o l v e d  a pro- 
cu remen t  o f  t h e  same commodity t h a t  is t h e  s u b j e c t  of t h e  
p r o c u r e m e n t  now p r o t e s t e d  by Keco. 

b i d d e r  t o  e n t e r  which o f  t h e  t h r e e  c o n d i t i o n s  t h e  b i d d e r  
meets and  re l ies  upon and  t o  i d e n t i f y  t h e  c o n t r a c t  u n d e r  
which t h a t  c o n d i t i o n  was met. EAS selected c o n d i t i o n  ( 3 )  
and i d e n t i f i e d  o n l y  t h e  o n e  c o n t r a c t .  Keco m a i n t a i n s  t h a t  
t h e  r e l i a n c e  by t h e  A i r  Force on  c o n d i t i o n  ( 2 )  and t h ree  
c o n t r a c t s  n o t  r e f e r e n c e d  by t h e  b i d d e r  and  a l l e g e d l y  awarded 
t o  "companies  o t h e r  t h a n "  EAS, is, i n  e f f e c t ,  a change  o f  
t h e  b i d  o f  EAS a f t e r  b i d  o p e n i n g .  Keco a l so  a l l e g e s  t h a t ,  
employing  t h e  a r i t h m e t i c  o f  EAS, l e s s  t h a n  50 p e r c e n t  o f  t h e  
p r o d u c t i o n  o f  t h e  c o n t r a c t  b i d  upon is to  be pe r fo rmed  a t  
t h e  o r i g i n a l  l o c a t i o n  where  f i r s t  a r t i c l e  a p p r o v a l  was 
s e c u r e d  by t h e  p r e d e c e s s o r  o f  EAS. F i n a l l y ,  Keco a t t e m p t s  
t o  d i s t i n g u i s h  o u r  d e c i s i o n  i n  Keco I n d u s t r i e s ,  I n c . ,  - -- s u p r a ,  
on  t h e  g r o u n d s  t h a t  ou r  d e c i s i o n  d i d  n o t  i n v o l v e  "a  newly 
a c q u i r e d ,  s e c o n d  m a n u f a c t u r i n g  s i t e . "  Keco a r g u e s  t h a t  o u r  
h o l d i n g  t h a t  t h e  c o n t r a c t  h i s t o r y  of a p r e d e c e s s o r  company 
q u a l i f i e s  t h e  successor f o r  f i r s t  a r t i c l e  w a i v e r  "when t h e  
f a c i l i t i e s  and  a s se t s  o f  t h e  t w o  compan ies  are s imi l a r  o r  
i d e n t i c a l "  i s  bad l a w  s i n c e  f a c i l i t i e s  and a s s e t s  are b u t  
p a r t s  o f  a corporate w h o l e  a n d ,  i n  many r e s p e c t s ,  i n c l u d i n g  
f i r s t  a r t i c l e  i n t e g r i t y ,  n o t  t h e  m o s t  i m p o r t a n t  p a r t s  and  
Keco a s s e r t s  t h a t  t h e  f a c i l i t i e s  and  assets o f  EAS are  n o t  
i d e n t i c a l  o r  e v e n  s imi l a r  t o  those of A l l i s  Chalmers .  

I n  r e b u t t a l ,  Keco c o n t e n d s  t h a t  t h e  I F B  " r e q u i r e s "  t h e  

We have  c o n s i s t e n t l y  h e l d  t h a t  w a i v e r  of f i r s t  a r t i c l e  
t e s t i n g  is a matter of a d m i n i s t r a t i v e  d i s c r e t i o n  which w e  
w i l l  n o t  q u e s t i o n  a b s e n t  a c l ea r  showing t h a t  t h e  d e c i s i o n  
w a s  a r b i t r a r y  o r  c a p r i c i o u s .  Keco I n d u s t r i e s ,  I n c . ,  supra;  .- 

-- Astrocom E l e c t r o n i c s ,  I n c o r p o r a t e d ,  B-190384, F e b r u a r y  13 ,  
1 9 7 7 t r i e s ,  I n c . ,  s u p r a ,  w e  
h e l d ,  i n  e f f e c t ,  t h a t  t h e  A i r  Force d i d  n o t  abuse i t s  
d i s c r e t i o n  by w a i v i n g  f i r s t  a r t i c l e  r e q u i r e m e n t s  f o r  EAS to  
n a n u f a c t u r e  and  f u r n i s h  t h e  same commodity a s  h e r e  s o l i c i t e d  
on  t h e  b a s i s  o f  t h e  c o n t r a c t  e x p e r i e n c e  o f  i t s  p r e d e c e s s o r .  
N o  b a s i s  a p p e a r s  f o r  a d i f f e r e n t  f i n d i n g  a t  t h i s  t i m e .  

C o n t r a r y  t o  t h e  c o n t e n t i o n  o f  Keco, t h e  IFB s t a t e s  t h a t  
o f f e r o r s  "are r e q u e s t e d "  t o  f u r n i s h  e v i d e n c e  i n  s u p p o r t  o f  
f i r s t  a r t i c l e  w a i v e r  r a t h e r  t h a n  " r e q u i r e d "  to  d o  so. N e  
h a v e  a l s o  h e l d ,  however ,  t h a t  a n  a g e n c y  may b a s e  i ts  
d e c i s i o n  t o  wa ive  f i r s t  a r t i c l e  r e q u i k e m e n t s  on i n f o r m a t i o n  
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p r o v i d e d  a f t e r  b i d  o p e n i n g ,  TM S y s t e m ,  I n c . ,  B-203156, 
December 1 4 ,  1 9 8 1 ,  81-2 CPD 464,  o r  on  i n f o r m a t i o n  o t h e r w i s e  
i n  t h e  p o s s e s s i o n  o f  t h e  a g e n c y ,  L i n e  F a s t  C o r p o r a t i o n ,  
B-205483, A p r i l  26,  1982 ,  82-1 CPD 382. 

are n o t  "even  s i m i l a r "  t o  t h o s e  o f  A l l i s  Cha lmers ,  w e  found  
i n  o u r  p r io r  d e c i s i o n  t h a t  " a l l  r i g h t s ,  p roper t ies ,  and  
asse ts  o f  t h e  D e f e n s e  Systems D i v i s i o n  [ o f  A l l i s  Cha lmers l  
t h a t  would h a v e  b e e n  employed t o  p e r f o r m  t h e  c o n t r a c t  were 
t r a n s f e r r e d "  b y  p u r c h a s e  t o  EAS. Keco h a s  n o t  shown i n  w h a t  
p a r t i c u l a r s  t h e  f a c i l i t i e s  and  asse ts  a c q u i r e d  by EAS are  
' no t  e v e n  s imi l a r ' '  o r  i n  wha t  respects t h e  d i f f e r e n c e s ,  i f  
a n y ,  are more i m p o r t a n t  to  t h e  i s s u e  o f  f i r s t  a r t i c l e  
w a i v e r .  

Also,  w h i l e  Keco a l l e g e k  t h a t  t h e  f a c i l i t i e s  and  assets 

Keco a l s o  c o n t e n d s  t h a t  EAS d o e s  n o t  q u a l i f y  as a small  
b u s i n e s s  f o r  p r i o r i t y  u n d e r  t h e  l a b o r  s u r p l u s  area s e t - a s i d e  
i n  t h e  I F B .  

On October 1 4 ,  1 9 8 2 ,  Region  V I 1  o f  t h e  Small  B u s i n e s s  
A d m i n i s t r a t i o n  ( S B A )  c o n c l u d e d  t h a t  EAS was o t h e r  t h a n  a 
small b u s i n e s s  for t h e  p u r p o s e  o f  Government  p r o c u r e m e n t s .  
T h i s  c o n c l u s i o n  a p p a r e n t l y  was b a s e d  on  t h e  f a i l u r e  of EAS 
to c e r t i f y  b y  s i g n a t u r e  t h a t  t h e  i n f o r m a t i o n  p r o v i d e d  was 
f a c t u a l  and  a c c u r a t e  o r  t o  s u b m i t  i n f o r m a t i o n  t h a t  EAS was 
a separate  c o r p o r a t e  e n t i t y  from A l l i s  Cha lmers .  On 
a p p l i c a t i o n  by  EAS f o r  r e c e r t i f i c a t i o n ,  t h e  SBA f o u n d  on 
O c t o b e r  26, 1 9 8 2 ,  t h a t  EAS is e l i g i b l e  as a small  b u s i n e s s  
c o n c e r n  when b i d d i n g  on  Government  p r o c u r e m e n t s  w i t h  a s i z e  
s t a n d a r d  o f  750 employees  o r  l ess .  The SBA h a s  c o n c l u s i v e  
a u t h o r i t y  t o  d e t e r m i n e  t h e  s i z e  s t a t u s  o f  a b u s i n e s s  
c o n c e r n .  Check-Mate I n d u s t r i e s ,  I n c . ,  E-207705, J u n e  11, 
1 9 8 2 ,  82-1 CPD 569. The s i z e  s t a n d a r d  i n  t h e  IFB is " n o t  
o v e r  750  employees . "  C o n s e q u e n t l y ,  EAS i s  a small  b u s i n e s s  
for  p u r p o s e s  of p r i o r i t y  u n d e r  t h e  labor  s u r p l u s  area 
s e t - a s i d e  o f  t h e  p r e s e n t  IFB. 

S i n c e  w e  d e n y  t h e  protest  o f  Keco c o n c e r n i n g  E A S ,  which  
is t h e  l o w  b i d d e r ,  i t  is n o t  n e c e s s a r y  for  u s  t o  c o n s i d e r  
t h e  a c a d e m i c  q u e s t i o n  o f  w h e t h e r  T i e r n a y  and  MGR a re  e l i g i -  
b l e  f o r  award: I l l i n o i s  C h e m i c a l  C o r p o r a t i o n ,  B-205119, 
F e b r u a r y  9 ,  1 9 8 2 ,  82-1 CPD 119.  

C o m p t r o l l x r  ' G e n e r a l  
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